§ 38. Arrest of accused as to probable cause for..., 54 C.J.S. Malicious... 


54 C.J.S. Malicious Prosecution § 38 


Corpus Juris Secundum November 2021 Update 

Malicious Prosecution or Wrongful Litigation 

Gary C. Fredenburg, J.D., of the staff of the National Legal Research Group, Inc. 
II. Elements of Cause of Action for Malicious Prosecution 

C. Requirement of Want of Probable Cause 

3. Criminal Prosecutions 


a. In General 


§ 38. Arrest of accused as to probable cause for malicious prosecution 


Topic Summary References Correlation Table 


West’s Key Number Digest 
West’s Key Number Digest, Malicious Prosecution@"""17.1, 18(1) to 18(4) 


Generally, where there is probable cause to arrest, the plaintiff has failed to meet the probable cause element of 
malicious prosecution. 


Generally, where there is probable cause to arrest, the plaintiff has failed to meet the probable cause element of malicious 
prosecution. ! 


It has been said that a mere mistake with respect to the relevant facts does not establish a lack of probable cause to arrest as 
will defeat a malicious prosecution claim provided the arresting officer acted reasonably under the circumstances and in good 
faith.” On the other hand, it has been pointed out that the relevant determination in a malicious prosecution claim is whether 
there was probable cause to believe the criminal proceeding could succeed? which entails a different analysis than probable 
cause to arrest.‘ Thus, probable cause to arrest may not be conclusive where evidence later surfaces that eliminates probable 
cause.” 


Where an arrest is improper, a defendant will not be shielded from a malicious prosecution action by the existence of 
probable cause.° In fact, when an arrest is made without a warrant and justification for the arrest has not been demonstrated, 
the absence of probable cause element of a malicious prosecution claim is satisfied.’ 

Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Footnotes 


i Mass.—Gutierrez v. Massachusetts Bay Transp. Authority, 437 Mass. 396, 772 N.E.2d 552 (2002). 
WESTLAW 


§ 38. Arrest of accused as to probable cause for..., 54 C.J.S. Malicious... 


U.S.—Newton v. City of New York, 566 F. Supp. 2d 256 (S.D. N.Y. 2008) (applying New York law). 
Innocent explanations of facts and circumstances 
The possibility of innocent explanations for the facts and circumstances at the time of the arrest in question does not 
extinguish the possibility of a probable cause finding in a malicious prosecution claim. 
Del.—Quartarone v. Kohl’s Dept. Stores, Inc., 983 A.2d 949 (Del. Super. Ct. 2009). 


: Mass.—Gutierrez v. Massachusetts Bay Transp. Authority, 437 Mass. 396, 772 N.E.2d 552 (2002). 

i U.S.—Goddard v. Kelley, 629 F. Supp. 2d 115 (D. Mass. 2009) (stating Massachusetts law). 

3 Mass.—Gutierrez v. Massachusetts Bay Transp. Authority, 437 Mass. 396, 772 N.E.2d 552 (2002). 

6 Ga.—Gooch v. Tudor, 296 Ga. App. 414, 674 S.E.2d 331 (2009). 

4 N.Y.—Fortunato v. City of New York, 63 A.D.3d 880, 882 N.Y.S.2d 195 (2d Dep’t 2009). 
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